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VEST VIRG NI A CODE 1966
CHAPTER 46A. WEST VIRG NI A CONSUMER CREDI T AND PROTECTI ON ACT
ARTI CLE 6H. TRANSFERS OF RI GHT TO RECEI VE FUTURE PAYMENTS

Current through End of 2001 Sixth Extraordi nary Session

8§ 46A-6H1 Definitions.

For the purposes of this article:

(1) "dosing date" neans the date the transfer agreenent is executed by the
consunmer and the transferee, and shall be at |east fourteen days after the requisite
di scl osures have been provided to the consuner and interested parties.

(2) "Consuner" neans any person entitled to receive periodic future paynents from
an annuity issuer, settlenent obligor or any other party as the result of an
annuity, settlenent, lottery w nnings, sweepstakes payoff or other future paynent
arrangenent .

(3) "Discounted present value" neans the fair present value of future paynents, as
det erm ned by discounting such paynents to the present using the nobst recently
publ i shed applicable federal rate for determning the present value of an annuity,
as issued by the United States Internal Revenue Servi ce.

(4) "Favorable tax determ nation" nmeans, with respect to a proposed transfer of
structured settlenent paynment rights, any of the following authorities that are
applicable to the parties to such transfer and on the parties to the structured
settl enent agreenent and any qualified assignnent agreenent and establish that the
federal income tax treatnent of the structured settlenent for the parties to the
structured settl enment agreenent and any qualified assignnment agreenent, other than
the consuner, will not be adversely affected by such transfer

(i) A United States Treasury regul ation
(ii) A published ruling by the United States Internal Revenue Servi ce;

(iii) Aprivate letter ruling by the United States Internal Revenue Service with
respect to such transfer; or

(iv) Oher applicable legal authority that is binding on the United States
I nternal Revenue Service.

(5) "Interested party" neans an insurance conpany, an annuity issuer, a structured
settlenent obligor, a lottery, a beneficiary irrevocably designated in an agreenent
to receive future paynments followi ng the consunmer's death or other entity obligated
to pay to a consuner any future paynents or any other party that has continui ng
rights or obligations under the structured settlenent agreenent.

(6) "Qualified assignnent agreenent” neans an agreenment providing for a qualified
assignment within the neaning of section 130 [26 U.S.C. 8 130] of the United States
I nternal Revenue Code, United States Code Title 26, as anended fromtime to tinme.

(7) "Structured settlenment” neans an arrangenent whereby a settlenent obligor, an
annuity issuer or other person agrees to nake future paynents to a consuner in
resol ution of a personal injury or other claim

(8) "Structured settlement payment rights” means the right to receive periodic
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paynments, including |lunp sum paynents, under a structured settlenent froma
settlenent obligor, annuity issuer, or other person

(9) "Transfer" neans any sal e, assignnment or other conveyance of future paynent
rights by a consumer to a transferee for consideration

(10) "Transfer agreenent" means an agreenent providing for the transfer of future
paynment rights froma consumer to a transferee

(11) "Transferee" neans any person or entity that becones entitled to receive a

consuner's future paynents as a result of a transfer agreement and incl udes
conpani es in the business of purchasing future paynents.

(1999, c. 57.)
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WEST' S ANNOTATED CODE OF VEST VIRA NI A
CHAPTER 46A. VWEST VI RG NI A CONSUMER CREDI T AND PROTECTI ON ACT
ARTI CLE 6H. TRANSFERS OF RI GHT TO RECEI VE FUTURE PAYMENTS

Current through End of 2002 3rd Ex. Sess.

8§ 46A-6H- 2. Disclosure requirenents prior to transfer

(a) I'n order for any transfer by a consuner to a transferee to be
effective, the transferee shall provide the follow ng disclosures in
witing, in bold, twelve point type, to the consuner at |east fourteen
days prior to the earlier of the closing date or the hearing on the
transfer when court approval is required by the provisions of this
article:

(1) The ampunt of each future paynent to be transferred by the
consuner and the date such paynents were due to the consuner;

(2) The aggregate amount of the future paynents to be transferred by
t he consunmer;

(3) The discounted present value of the future paynents to be
transferred by the consuner and the discount rate used in the
cal cul ation, as determ ned by discounting the paynents to the present
using the nost recently published applicable federal rate for
determ ning the present value of an annuity as issued by the United
States Internal Revenue Servi ce;

(4) The discount rate used in subdivision (3) of this section stated
in ternms of an annual percentage rate;

(5) The lunp sum payable to the consumer in exchange for transferring
the future paynents;

(6) A good faith estimate of all comm ssions, fees, rebates, service
charges, application fees, processing fees, closing costs, filing
fees, adm nistrative charges and ot her conm ssions, fees, costs,
expenses and charges to be paid by the consunmer or deducted fromthe
[ unmp sumin connection with the transfer;

(7) The net ampunt payable to the consuner after the deduction of al
commi ssions, fees, costs, expenses and charges described in
subdi vision six of this section; and

(8) A statenent that there nmay be adverse tax consequences affecting

the consuner as a result of the transfer and that the consuner is
advi sed to seek the advice of an attorney or accountant.
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(b) The transferee shall also provide witten notice to al
interested parties at |east fourteen days prior to the earlier of the
closing date of the transfer or the hearing when court approval is
required includi ng:

(1) The closing date of the transfer, or the date, tine and place of
t he hearing;

(2) A copy of the disclosure statenment required by subsection (a) of
this section; and

(3) The nane, address and taxpayer identification nunber of the
transferee.

(c) If the transfer requires court approval pursuant to section three
of this article, then the transferee shall also provide the disclosure

statenent required by subsection (a) of this section to the court and
the guardian ad litem if one is nanmed by the court.

Acts 1999, c. 57, eff. 90 days after March 13, 1999.
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8 46A-6H 3 Requirenent of court approval for certain structured settl enent
transfers.

(a) In addition to the requirements of this article, the transfer agreenent shal
be approved by the circuit court of the county wherein the consumer resides or where
the structured settlement agreenent was executed when

(1) The structured settlenment paynment rights belong to an infant or an inconpetent
person; or

(2) The structured settlenment paynent rights arise froma personal injury or other
cl ai m and:

(i) The aggregate of the structured settlenment paynment rights exceeds forty
t housand dol I ars; or

(ii) The structured settl enent agreenent contains a provision restricting the
right of the consuner to assign or transfer the consunmer's future payment rights.

(b) The transferee shall commence the action by filing a petition with the court
seeki ng approval of the transfer, and providing to the court the disclosure
statenent required by subsection (a), section two [§ 46A-6H2(a)] of this article.

(c) The circuit court shall set a tine and date for a hearing on the matter within
twenty-one days of the date of the filing of the petition. The transferee shal
notify the consunmer and all interested parties of the date and tine of the hearing
and provide themw th a copy of the petition

(d) The court shall appoint a guardian ad litemin cases where the structured
settl enent paynent rights belong to an infant, an inconpetent person or a ward of
the court. The guardian ad litemshall review the requisite disclosures and nake an
i ndependent inquiry to determ ne whether the proposed transfer is fair, reasonable
and in the best interests of the consuner. Such information shall be reported to the
court during the hearing on the matter

(e) An interested party has the right to appear and contest the proposed transfer
at the tinme of the hearing. If, after proper notice, the interested party does not
nake an appearance, then the interested party shall be bound by the court's ruling.

(f) After a hearing or upon its own notion, the court may approve the transfer if
the court finds that:

(1) The consuner has denonstrated that: (A) He or she, or his or her famly, is
facing a financial hardship and that the transfer would not subject the consumer or
the consuner's family to undue financial hardship in the future; or (B) the transfer
is in the best interest of the consuner: Provided, That the judge shall disclose the
possi bl e adverse tax consequence to the consunmer;

(2) The transferee is in conpliance with the provisions of section two [§ 46A-6H
2] of this article; and
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(3) The transfer agreenment does not contravene the terns of the structured
settl enent agreenent, including any restrictions on the right of the consuner to
transfer his or her structured settlenent paynent rights, unless the annuity issuer
and structured settlenment obligor have consented to the transfer. However, the
approval of the annuity issuer and the structured settlenent obligor shall not be
required if, at the time the consuner and the transferee entered into the transfer
agreenment, a favorable tax determination was in effect.

(g) The court shall award the guardian ad |litemreasonable fees for representing
t he consuner. Such fees shall be paid by the transferee.

(h) A consuner nmay request court approval for a transfer that does not nandate
court approval under this section. Such voluntary petition by the consumer shall
t hen becone subject to the provisions of this section. The transferee shall be

responsible for filing the action pursuant to subsection (b) of this section, and
t he consuner shall be responsible for attorney's fees or guardian ad |item fees.

(1999, c. 57.)
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8§ A46A-6H-4. Prohibiting transfer agreenents of worker's conpensati on
clains and other transfer agreenments that contravene | aw

Any agreenent to transfer future paynents arising under a worker's
conpensation claimis prohibited as is any other agreenent to transfer
future paynents that would contravene existing | aw.

Acts 1999, c. 57, eff. 90 days after March 13, 1999.
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8§ 46A-6H5. R ght of recision

(a) Any consuner who enters into a transfer agreenent shall have an
absol ute, nonwai veabl e right of recision for five business days
followi ng the closing date of the transfer. During the five-day
reci sion period, the consunmer may rescind the transfer agreenent by
phone, mail or facsimle, effective upon receipt, wthout penalty or
further obligation to the transferee, except that any anmpbunts advanced
by the transferee to the consuner in contenplation of the transfer
shall be inmmediately refunded to the transferee.

(b) When a transfer requires court approval, the consunmer may rescind
W t hout penalty until the court order is entered appointing a guardi an
ad litem \Wen the consuner dism sses the action after the
appoi ntment of a guardian ad litemor rescinds the transfer agreenent
within five business days of court approval of the transfer, the
consuner shall be responsible for the filing fee and any guardi an ad
litem fees.

(c) Notice of the right of recision shall be provided to the consuner
in witing by the transferee prior to the tine of closing.

Acts 1999, c. 57, eff. 90 days after March 13, 1999.
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8 A46A-6H-6. Renedies; effective date; nonwaiver

(a) This article shall apply to transfer agreenments of future paynent
rights executed after the effective date of this article. Nothing in
this article shall be construed to inpair, limt, affect or otherw se
apply to any transfer agreenent executed prior to the effective date
of this article.

(b) A violation of a provision of this article by the transferee is
an unfair or deceptive act or practice in the conduct of comrerce
pursuant to the provisions of article six, section one hundred four of
this chapter. The renedy provided for in this section is in addition
to other renedies provided for by |aw

(c) The provisions of this article may not be wai ved.

Acts 1999, c. 57, eff. 90 days after March 13, 1999.
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8§ 46A-6H 7. Protection fromliability to consuner

When an interested party nmakes paynents to the transferee pursuant to
a court order of approval or a transfer agreenent executed in
accordance with the provisions of this article, the interested party
and the transferee are not liable to the consuner or other interested
party for the transfer of the consuner's future paynents.

Acts 1999, c. 57, eff. 90 days after March 13, 1999.
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8 A46A-6H-8. Registration with the secretary of state

(a) Atransferee or other person in the business of soliciting or
purchasing future paynents shall file a registration statenent with
the secretary of state before advertising or arranging transfers of
consuner's future paynent rights in this state. The registration
statenent shall contain:

(1) The nane and address of the transferee;

(2) The nane and address of the transferee's agent for service of
process within the state, or if the conpany does not have one within
the state, a statenment that the secretary of state will serve as the
agent for service of process; and

(3) Afull and conplete disclosure of any prior or pending litigation
involving alleged violations of this article's provisions or consuner
conplaints filed with the attorney general's office of this state that
all ege violations of this article's provisions, or a notarized
statenent that there has been no such litigation or unresol ved
conplaint relating to the operations of the transferee.

(b) The transferee shall update the statenment within thirty days
after a change of information occurs.

(c) Each transferee registering pursuant to the provisions of this
section shall maintain a copy of the registration statenment. The
transferee shall allow a consuner, interested party or court to
i nspect the registration statenent on request.

(d) The secretary of state may charge each transferee that files a

registration statenent with the secretary of state a reasonable fee
not to exceed one hundred dollars to cover the cost of filing.

Acts 1999, c. 57, eff. 90 days after March 13, 1999.
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